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DOMESTIC ENQUIRY VIS-A-VIS INDUSTRIAL RELATIONS

DOMESTIC ENQUIRY : CONCEPTUAL ANALYSIS

“Domestic” (from the latin word ‘domus’ — means ‘house’) has an adjective meaning,
‘belonging to the house’ or ‘remaining much at house’ or ‘relating to internal affairs’ or
‘private’ (as opposed to public) and enquiry (inquiry) means ‘making investigation/
examination of facts / principles’ or ‘searching / seeking information by asking questions’

or ‘asking what, whether, how, why etc. It also means ‘search for truth’.

Thus, ‘domestic enquiry’, in the context of Industrial management as opposed to
Governmental management of legal functions — means management’s search for truth or
otherwise of facts/ circumstances / allegations / charges alleged by it against its

employees.

This institutions is an off shoot of the philosophy of social Justice, sanctified by statutes,
Judicial Pronouncements and rules made under them and fortified by the fundamental

rules of Natural Justice.

“Domestic Enquiry” was of no import or relevance to the law of master and servant, in
the context of philosophy of laissez faire, which one held the field every where prior to
Industrial Revolution. Then ‘contract’ rather than ‘status” was the basis of relationship of
master and servant. Master then had absolute uncontrolled and unregulated powers of
‘hire and fire’ and the parties, besides their implied obligations and rights could provide
for any express terms, provided the same is done by free consent and is for lawful
consideration and for a lawful object and is not expressly declared to be void under any
law (implied obligations of servant were faithfulness, competence, satisfaction to the
master, obedience and dutifulness, diligence). The master was absolute Judge in these
matters and he was only answerable to the Courts under common law, if any when any
action for damages was brought against him by the employee and that too under law of

contract only.
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Under the common law, slowly a practice was developed to the effect that the Courts
insisted upon the employer to hold an impartial fact finding enquiry before taking any
disciplinary action against the delinquent employee. After Industrial Revolution and
with the introduction of Factory System in productions, a new horizon of employer —
employee relationship ultimately emerged out of the concept of interventionist Welfare
State and Trade Union movement. The employer’s right to hold the Domestic Enquiry
against a delinquent employee for committing misconduct still exists, but now the law
requires that the employer shall conduct the Domestic Enquiry in compliance with the

principles of Natural Justice.
CONCEPT OF MISCONDUCT

An organization is a living social organization wherein employers and employees work to
satisfy their economic as well as sociological and Psychological needs. This essentially
calls for balancing of objectives. No organization can properly function unless limits are
set to individual behaviour which may jeopardize the interests of the organized

establishment. This function is generally described as maintenance of discipline.

Discipline, indeed is the very basis of a well organized and established enterprise. It
forms the backbone of the industrial management. With the establishment of relationship
of employer and employees, certain Code of Conduct for mutual relationship develops.
Discipline connotes observance of the prescribed rules of conduct or mode of life. It
implies willingness to work and conforming to the established rules. Obedience to lawful

orders is contemplated under the contract of service.

Discipline is a behavioral question concerning human resources. Disciplinary action is
one of the major causes of industrial dispute. Every employee has strong security needs
as well as a need to identify with a group of like minded people. A normal employee

likes to work to grow and to get recognized.

The employers have always regarded the right of disciplinary action as concomitant to
the efficient attainment of the objectives of industrial activity. On the other hand, the

176



177

workers and their unions regard protection from non-arbitrary or unjustified disciplinary
action as one of the most important functions of trade union activity. The root cause of
disciplinary action is a misconduct. Hence, it is important to understand what precisely

amounts to misconduct.

‘Misconduct’ has not been defined either in the Industrial Disputes Act, 1947 or in
Industrial Employment (Standing Orders) Act, 1946 under which most of the standing

orders governing conditions of service are framed.

Though, it is very difficult proposition to give any exhaustive definition of Misconduct,

we can broadly group the misconduct in three categories :-

Misconduct relating to work i.e. non-performance or negligence of duty; absence without
leave or overstaying sanctioned leave without permission, absence from the place of
work unauthorisedly, disregard of safety equipment and procedure, guidelines.

Misconduct relating to discipline 1.e. in sub-ordination or disobedience whether alone or
in combination with others, disobedience of the lawful orders of the superior, striking

work or inciting others to strike work; go slow, gherao, etc.

Misconduct relating to integrity i.e. theft, fraud or dishonesty, giving false information

misappropriation of employers money, etc.

Under clause 14(3) of the Industrial Employment (Standing orders) Central Rules, 1946,

the following acts and omissions shall be treated as misconduct.

(a) Willful insubordination or disobedience, whether alone or.in combination with

others, to any lawful and reasonable order of a superior.
(b) Theft, fraud or dishonesty in connection with the employers business or property.

(c)  Willful damage to or loss of employer’s goods or property.
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(d) Taking or giving bribes or any illegal gratification.

(e) Habitual absence without leave or absence without leave for more than 10 days.

(H Habitual late attendance.

(g) Habitual breach of any law applicable to the establishment.

(h) Riotours or disorderly behaviour during working hours at the establishment or any

act subversive of discipline.

(1) Habitual negligence or neglect of work.

0 Frequent repetition of any act or omission for which a fine may be imposed to a

maximum of 2 per cent of the wages in a month.

(k) Striking work or inciting others to strike work in contravention of the provisions

of any law or rule having the force of law.

Clause 17 Schedule 1A of the Industrial Employment (S.0.) Rules 1946 prescribes what
constitutes misconduct in Coal Mines. It includes (1) any breach of the Mines Act, 1952
or any other Act or any rules, regulations or bye-laws thereunder or of any standing
order; (2) failure or refusal to wear or use any protective equipment given by the
employer.

The Supreme Court has very rightfully observed :

“The word ‘Misconduct’ through not capable of precise definition, on reflection receives
its connotation from the context, the delinquency in its performance and its effect on the
discipline and the nature of the duty. It may involve moral turpitude. It must be
improper or wrong behaviour, unlawful behaviour or transgression of definite rule of
action or code of conduct, established and but not mere error of judgements, carelessness
or negligence in performance of the duty; the act complained of bears forbidden quality

2% 1
of character”.
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4.2.1

4.2.1.1

BASIC PRINCIPLES FOR DOMESTIC ENQUIRY
NATURAL JUSTICE IN DOMESTIC ENQUIRY

A domestic enquiry is a quase-judicial proceeding and as such one of its essential

requirement is that the rules of natural justice have to be observed in holding it.

The Civil Procedure Code, 1908 and the Indian Evidence Act, 1872 lay down several

rules of Natural Justice. But these two Acts are not strictly applicable to Domestic

Enquiry.

Rules of Natural Justice is meant those basic Principles of Justice which are founded on

Equity and reason and without which no Justice can be done.

It is not possible to make a complete list exhausting all the rules of Natural Justice in
brief. It can be said that the Rules of Natural Justice are those rules which it is absolutely

essential to Natural Justice.’

Rules of Natural Justice is a matter of substance, not of form. It includes two basic

principles of Equity.

1. No one shall be a judge in his own cause (nemo judex in propria causa sua) i.e.
he must not have anything like personal interest in the case,

2. No decision shall be given against a party without affording it a reasonable

hearing (audi-alterem partem).

PRELIMINARY ENQUIRY - It is customary and in complicated case, it is desirable to
have a Preliminary Enquiry/Investigation into the allegations/accusations against a
workman, for finding out whether there is any prima facie case justifying initiation of

formal proceedings.

Preliminary enquiry is made solely with a view to decide whether there is adequate
material for initiating a Domestic Enquiry against a workman. In other words, the

preliminary enquiry is merely for the purpose of framing a charge and for determining

179



4.2.1.2

4.2.2

180

whether a prima facie case for a formal enquiry is made out or not and results can not be
deemed to be conclusive. It is conducted merely for the satisfaction of the employer and
it is only when the employer decides to held a regular Domestic Enquiry for the purpose
of inflicting punishment that the employee gets an opportunity of being heard and

defends himself.

It is not necessary that the workman should be present while the preliminary enquiry is
being conducted. It may start on the complaint being lodged by one workman against
another workman or on a complaint by the supervision under whom the workman is
working. The necessity to conduct a preliminary enquiry depends on the nature of the
offence and it is not necessary in all cases where misconduct is alleged. The Statements
recorded during the preliminary enquiry make nothing to do with the regular enquiry
unless they are produced by the Management in the course of the enquiry proceedings.
After this is done, if the statement given by any witnesses during the preliminary enquiry
differs from that of the final enquiry, the enquiry officer may draw the attention of the

witness to the same and seek clarification on those points, *

ESSENTIALS OF A FAIR ENQUIRY : The procedure of the domestic enquiry which
is generally accepted has been evolved and governed by three factuals viz. the service
rules/slanding orders, the method followed by courts of law and the principles of natural

justice.

An enquiry cannot be said to have been properly held unless (i) the employee proceeded
against has been informed clearly of the charges levelled against him (ii) the witnesses
are examined ordinarily in the presence of the employee in respect of the charges (iii) the
employee is given a fair opportunity to examine witnesses including himself in his
defence if he so wishes on any relevant matter and (iv) the enquiry officer records his

findings with reason for the same in his report. *

CHARGE AND CHARGE SHEET : The Domestic enquiry starts the moment the
chargg sheet is issued to the workman. Charge sheet or show cause notice is meant to
appra‘ise the concerned employer with the details of the misconduct alleged against him.

The charge sheet should mention the misconduct committed, the date and time of its
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commission and relevant section of the standing orders under which the misconduct falls.
Charge sheet is issued calling upon the delinquent employee to submit his written

explanation within a specified period of time.

SERVICE OF THE CHARGE SHEET : Generally standing orders provide the
manner of serving the charge sheet on the workman concerned and where it is prescribed
the procedure should invariably be followed. Generally the charge sheet framed against
an employee should be served on him personally, if possibly, and an acknowledgement to
that effect should always be obtained from him. In cases where the employee is absent or
refuses to accept the charge sheet when presented to him, the same should be sent to his
local and permanent address under registered post with acknowledgement due, after
getting his refusal attested by two witnesses. In case the charge sheet is returned by the
postal authorities, the employer should display the charge sheet on the notice board, if
such a provision exists in the service rules. In such case it is necessary to publish it in a
local newspaper in the regional language with a wide circulation. It is not enough to

display the charge sheet only on the notice board of the company. °

SUSPENSION PENDING ENQUIRY : An employer may suspend a workman onn
finding that misconduct complained against him is of grave and serious nature. The
presence of the employee on the workplace, if considered dangerous for the security and
maintenance of order and discipline in the establishment or it is greatly apprehended that

he may tamper with the evidence, the delinquent employer may be suspended.

The employer may do so as measure of security to the life or property of any person or of
the management, or to avoid the possibility of the employee using his influence, in
winning over the witnesses threatening or intimidating them or in tampering with the
evidence and official records. Suspension means that the contractual relationship

between the employer and the employee remain in abeyance for the period of suspension.

Suspension can be ordered either before the issue of charge sheet or after the receipt of
reply of the employee or at any time during the pendency of the enquiry proceedings or
after the findings of the enquiry varying according to the circumstances Discipline and

Appeal Rules, Standing orders provide for the payment of subsistence allowance by the
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employer during the period of suspension pending departmental enquiry or criminal

proceedings.

In the departmental enquiry the subsistence allowance for the first 90 days is one half of
the emoluments and shall be three fourth if exceeds the above period. But if the enquiry
is prolonged beyond 90 days for reasons attributable to workman, the subsistence
allowance shall be reduced to one fourth of the emoluments.

Rule 14 of Industrial Employment (Standing orders) Central Rules, 1946 provides :
Disciplinary action for misconduct :

4(a) where a disciplinary proceeding against a workman is contemplated or is pending
or where criminal proceeding against him 'in respect of any offence are under
investigation or trial and the employer is satisfied that it is necessary or desirable to place
the workman under suspension, he may, by order in writing suspend him with effect from
such date as may be specified in the order. A statement setting out in detail the reasons
for such suspension shall be supplied to the workman within a week from the date of

suspension.

4(b) A workman who is placed under suspension shall be paid subsistence allowance

in accordance with the provisions of Section 10A of the Act.

(ba) In the enquiry, the workman shall be entitled to appear in person or to be

represented by an office bearer of a trade union of which he is a member.

(bb)  The proceedings of the inquiry shall be recorded in Hindi or in English or in the
language of the state where the industrial establishment is located, whichever is preferred

by the workman.

(bc)  The proceedings of the inquiry shall be completed within a period of three months
provided that the period of three months may, for reasons to be recorded in writing, be

extended by such further period as may be deemed necessary by the inquiry officer.
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Section 33(1) of the Industrial Disputes Act, 1947 provides that during the pendency
of any conciliation proceeding before a conciliation officer or a Board or of any proceeding
before an arbitrator or a Labour Court or a Tribunal or National Tribunal in respect of an
industrial dispute, no employer shall -

(@) In regard to any matter connected with the dispute, alter, to the prejudice of
the workmen concerned in such dispute, the conditions of service applicable
to them immediately before the commencement of such proceeding; or

(b) for any misconduct connected with the dispute, discharge or punish,
whether by dismissal or otherwise, any workman concemed in such
dispute/save with the express permission in writing of the authority before
which the proceeding is pending.

In cases falling under Section 33(1) unless prior permission in writing is granted by
the appropriate authority, the employer cannot discharge or dismiss the workman, but he
can suspend such workmen after holding the enquiry and on finding him guilty of the
charges levelled against him before applying for permission. The effect of such permission
in case of the "permission’ being given, would be that the order of dismissal would relate
back to the date on which the employer suspended the workmen on coming to the
conclusion that dismissal was the proper punishment for the permission of which he made
the application.

For a Government Servant, Rule 10 of Central Civil Service (Classification, Control
and Appeal) Rules, 1965 provides law relates to suspension. A Government Servant may
be placed under suspension under Rule 10(l)(a) of the Rules in the following
circumstances-

(a) where a disciplinary proceeding against him is contemplated or is
pending; or ‘

(aa) where he has engaged himself in activities prejudicial to the interest
of the security of the State; or

(b) where a case against him in respect of any criminal offence is under
investigation, inquiry or trial.



4.2.5.

Section 10A of the Industrial Employment (S.0.) Act, 1946 (inserted by Act No. 18 of
1982 w.e.f 17.5.1982) provides :

Where any workman is suspended by the employer pending investigation or inquiry into
complaints or charges or misconduct against him, the employer shall pay to such

workman subsistence allowance :

1. at the rate of fifty per cent of the wages which workman was entitled to
immediately preceeding the date of such suspension, for the first ninety days of

suspension; and

2. at the rate of seventy-five per cent of such wages for the remaining period of
suspension if the delay in the completion of disciplinary proceedings against such

workman is not directly attributable to the conduct. of such workman.

If an order of dismissal is passed, the workman shall be deemed to have been absent from
duty during the period of suspension and shall not be entitled to any remuneration for
such period, and the subsistence allowance already paid to him shall not be recovered.
The payment of above subsistence allowance is subject to the workman not taking up any
employment during suspension. Suspension after proper enquiry can also be imposed as

a punishment.
CONSIDERATION OF EXPLANATION BY EMPLOYER :

After a charge sheet has been served on the accused workman, he may send his

explanation in either of the following ways
(1) admitting the charges and pleading for mercy.
(1) denying the charges in totality.

(i)  requesting for more time to submit the explanation after inspection of certain

documents which is in possession of the management.
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(iv)

(i)

(i1)

(iii)

(iv)

the employee may not submit the explanation at all.

The above four positions sought for the following actions :

Where the employee admits the charges which are of minor nature and begs for
mercy, a detailed enquiry need not be held and a decision may be taken
accordingly on the charge sheet. Care is taken that the admission of guilt must be
recorded in writing and signed by two witnesses including the delinquent

employee.

If, however, the misconduct is of a serious nature warranting discharge or

dismissal enquiry should be held, notwithstanding the admisston of charges.

In case where the workman submits an explanation mentioning that the charges
levelled against him are baseless, false, motivated, a proper enquiry should be

held before awarding any punishment.

When the workman concerned makes a bona fide request on reasonable grounds
for extension of time to submit explanation, the same is generally granted to avoid

any further complications.

In the circumstances where the delinquent employee fails to submit any
explanation within the specified time limit, the management should take steps to

hold a proper enquiry.

APPOINTMENT OF ENQUIRY OFFICER

After a careful consideration of explanation of the delinquent employee or when no reply

is received within the specified time limit, the management should appoint an enquiry

officer to hold an enquiry against the delinquent employee. The enquiry officer may be

an official of the company or even an outsider, but the enquiry officer should be an

impartial person with an open mind, free from any bias, prejudice and a person of high
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integrity and moral values. One who will be a witness in the ensuing enquiry or has any

personal interest in the case is not eligible to be the enquiry officer.©

NOTICE OF ENQUIRY : The immediate duty of an enquiry officer is to send notice to
all the parties i.e. the delinquent employee and the management directing them to present
with the witness/documentary evidence, if any, for the enquiry. The notice of the Enquiry
should clearly mention the date, time and place of enquiry and that if the workman fails
to attend the enquiry on the appointed date and time, the same shall be held ex-parte. The
enquiry officer must give a reasonable period of time to the delinquent employee for the

preparing his defence and collecting evidence, which may be led during the enquiry.

It must, however, be pointed out that there is no hard and fast rule as regards the time
which must be given before an enquiry if held, and one has to see the facts and
circumstances of each case to determine whether a reasonable opportunity for setting up a

defence has been given or not. ’

THE MANAGEMENT REPRESENTATIVE : The Management Representative is a
person who will lead the case from the Management side in support of the charge. He

has a right to cross examine the charge sheeted employee as well as the witness produced
by him.

REPRESENTATION OF THE CHARGE SHEETED EMPLOYEE : There is no
denying a fact that no enquiry can be held as per the procedure in the absence of the
charge-sheeted employee. If, however, the employee refuses to take part in the enquiry
after presenting himself or when he does not report for the enquiry in spite of a notice
being served on him, the enquiry may proceed ex-parte, provided in the notice of enquiry,
a specific mention to that effect had been made. If during the enquiry the charge sheeted
workman withdraws himself, the same may be held ex-parte. A charge-sheeted employee
may be represented by Co-worker or the union/association executives. Generally, the

standing order provides Rules in this regard.

186

At time, there is a request by the delinquent employee that he needs the assistance of a

lawyer for representing his case. Such request should be decided by the
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enquiry officer and not by the management. Various courts have held that if the enquiry
officer or the presenting officer is either a practising lawyer or legally trained person, a
full opportunity should be given to the delinquent employee to represent his case through

the lawyer. *

In Board of Trustees of the Part of Bombay V. Dilip Kumar Ragha Vendranath, ®, the
Supreme Court observed,  the matter would be in the discretion of the Enquiry office
whether looking to the nature of the charges, the type of evidence and Complex or Simple
issues that may arise in the course of enquiry, the delinquent employee in order to afford
reasonable opportunity to defend himself should be permitted to appear through a legal
practitioner... ... In our view we have reached a stage in our onward march to fair play in
action that where in an enquiry before a domestic tribunal the delinquent officer is pitted
against a legally trained mind, if he seeks permission to appear through a legal
practitioner, refusal to grant his request would amount to denial of a reasonable request to

defend himself and the essential principles of Natural Justice would be violated.”

4.2.10 EVIDENCE : RULES OF NATURAL JUSTICE - The Strict technical rules of
Procedures of the Indian Evidence Act do not apply even to the adjudicatory proceedings
before the adjudicatory authorities under the Industrial Disputes Act. , much less would

they “apply to domestic enquiries’ °

The Law requires that such Tribunals should observe rules of Natural Justice in the
conduct of the enquiry, and if they do so, their decision is not liable to be impeached on
the ground that the procedure followed was not in accordance is with that, which
obtained in a court of law.. the enquiry is not open to attack on the ground that the

procedure laid down in the Evidence Act, for taking evidence was not strictly followed '’

If the Enquiry officer does not comply with the rules of natural Justice, that is to say,
does not give reasonable opportunity to the employee of being heard and to lead
evidence and cross-examine, the witnesses of the opposite party or he himself is biased

against the employee, the enquiry will be invalid. !’



The principles of Natural Justice in its Journey through the centuries, has shed much of

its glories and is now crystallized into four principles of Justice, namely:

(i) Opportunity for both the contesting parties to be heard,;

(i) Hearing before an impartial tribunal so shat no man can be a Judge of his own
cause;

(iii) Decision made in good faith;

™ An orderly course of procedure '

Principles of natural Justice are not codified rules. Their greatest virtue is adoptability to

changing situations.

The principle that before a workman can be found guilty for inflicting the punishment of
dismissal, he must have been recognized, implicated and named by more than one

witness can not be invoked in domestic enquiries or industrial adjudication.

In a domestic enquiries, guilt need not be established beyond reasonable doubt, proof of

misconduct may be sufficient.

Before commencing to record the evidence of the parties, it would be but fair that the
enquiry officer should explain to the delinquent employee the charges leveled against
him. Legal evidence may be direct evidence or indirect evidence. Direct evidence is what
has been defined in S-60 of Evidence Act vis-a-vis oral evidence As against direct
evidence, (SS 60, 62 and 63 of the Evidence Act), there is another type evidence which

is known as circumstantial evidence.

Direct evidence as well as circumstantial evidence is legal evidence. In criminal law, hear
say evidence is inadmissible to prove the fact which is deposed to on hearsay. In so far
as, domestic enquiry in disciplinary proceedings are concerned, the hearsay evidence may

be admissible provided it has reasonable nexus and credibility. '*

Industrial employers, generally, in their standing orders, or the service rules, may
provide the procedure for holding domestic enquiries. If there are any rules regarding

holding of domestic enquiries prescribed either by the standing orders, rules or by any

188



other provision of law, then those stnding orders, rules or the law must be followed. A

domestic enquiry against a charge-sheeted workman, without complying with the

procedure laid down in the standing order would be invalid. °

In cases where the standing orders or the service rules do not prescribe any procedure or

there are no stnding orders or service rules, the domestic enquiry is required to be

conducted in compliance with the principles of Natural Justice. e

To sum up, we may refer the following requirements of reasonable procedure subject to

any special provisions relating to procedure in the relevant rules, Regulations, Standing

order or a Statute:

(a)

(b)

(c)

(d)

()

®

The employee shall be informed of the exact charges which he is called upon to neet;

He should be given an opportunmty to explain any material relied on by the

management to prove the charges;

The evidence of the management witnesses should be recorded in the presence of the
delinquent employee and he should be given an opportunity to cross examine such

witnesses,

The delinquent employee shall either be furnished with copies of the documents
relied on by the management or be permitted to have adequate inspection of the

documents relied on by he management;

The delingnent employee should be given the opportunity to produce relevant
evidence — both documentaly and oral which include the right to examine self and
witnesses; and to care for relevant and material documents in the custody of the

employer;

The enquiry officer records his findings with reasons for the same in the Report. '’
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4.2.11 SUPPLY OF RELEVANT MATERIALS : It is settled law that in the charge

4.2.12

sheet, specific averments in respect of the charge shall be made. If the management
seeks to rely on any document in proof of the charge, the principles of natural Justice
require that such copies of those documents need to be supplied to the delinquent. A
workman who is to answer to charge must not only know the accusation but also the

testimony by which the accusation is supported. 18

Where the copies of letters marked as Exhibits in the enquiry proceedings are not
furnished to the delingment employee even on demand, it is a serious infringement of the

principles of natural Justicje.

However, if the enquiry is to be impugned on the ground that the workman was not
supplied with any document, it must be clearly stated by the workman as to which
particular documents were not supplied which he had asked for and which caused

prejudice to his case resulting in injustice. 19
PRODUCTION OF WITNESSES :

Section 11 (3) (a) of the Industrial Disputes Act empowers the adjudicatory authorities
under the Act to compel attendance and examination of witnesses as a Civil Court under
the Code of Civil Procedure code. But there is no provision of law, under which the
Enquiring officers holding domestic enquiries can compel the attendance of witnesses as

under the Codes of Civil Procedure or Criminal Procedure.

The purpose of a domestic enquiry is to find out whether the misconduct alleged against
the delinquent workman has in fact been committed by him, before a disciplinary
punishment could be inflicted upon him. The Employer has, therefore, to establish by
leading oral and documentary evidence before the Enquiry Officer that the misconduct
has been committed. Likewise, the workman has to show that he has not committed the
alleged act. This he may do either by picking holes in the evidence led by the employer
by cross examination or by leading his own evidence to rebut the evidence of the
employer. It is open to the parties to summon such evidence, oral or documentary, which

they consider necessary, and if, one or the other party, omitted to summon a withness or a
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document, the Enquiry Officer cannot be blamed for it, not is the enquiry rendered
defective or unfair on that account.

EXAMINATION OF WITNESSES: The mere form of enquiry would not satisfy
the requirements of the rules of natural Justice in industrial law and would not protect the
disciplinary action taken by the employers from challenge. The barest requirement of a
domestic enquiry is that the charged workman must be given a fair chance to hear the
evidence in support of the charge and put such relevant questions by way of cross —
examination as he desires and then must be given a chance to rebut the evidence led
against him. If the allegations in the charge sheet are denied by the workman, the
burden of proving the truth of those allegations will be on the management; and the
witnesses called by the Management must be allowed to be cross — examined by the
workman and the latter must also be given an opportunity to examine himself and adduce
any other evidence that he might choose in support of his plea.*’

The conclusion of an enquiry based on a report given by other employees behind the
back of the concerned workman without making them available for cross examination

would be vitiated for violation of the rules of Natural justice. 2"

On the question whether adducing evidence before the enquiry officer in a Domestic
Enquiry by putting leading questions to a witness in the examination — in — chief would
violate the rules of natural Justice, the Madras High Court has taken the view that it
would, and the enquiry would not be fair. > On the other hand, the Calcutta High
Court has held that putting leading questions to a witness in the examination in chief
would not vitiate the enquiry. 2 As the technicalities and the strict rules of procedure
under the Indian Evidence Act do not apply to domestic enquiries, the view of the

Calcutta High Court appears to be preferable to the view of the Madras High Court. . %

ENQUIRY PENDING CRIMINAL PROCEEDINGS : - The Criminal proceedings
and Disciplinary proceedings are altogether distinct and different Jurisdictional areas. In
Disciplinary proceedings, the question is whether the delinquent is guilty of such
conduct as would merit his discharge or dismissal from service or a lerser punishment, as

the case may be, whereas in criminal proceedings the question is whether any offence
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criminal law such as Indian Penal Code, Prevention of Corruption Act or any other penal
statute is established, and if established, what sentence would be imposed upon him. The
conviction in a criminal court requires a higher standard of proof than required in a
disciplinary enquiry. The charges leveled in the disciplinary proceedings have to be
tested keeping in mind the enforcement of discipline and the level of integrity amongst
the staff in the administration of the employer while that is not necessarily a relevant
factor to be taken note of in criminal proceedings. In a criminal prosecution, the standard
of proof is one of beyond all reasonable doubt while in a domestic enquiry it is one of

5 Therefore, if there is a acquittal in criminal

preponderence  of probabilities.”
proceedings, the disciplinary proceedings still will not be barred because such

proceedings have got an independent angle for testing the charges.

The principles of natural justice do not require that an employer must wait for the result
of the criminal trial before taking action against an employee. However, it is desirable
that if the incident giving rise to a charge framed against a workman in a domestic
enquiry is being tried in a criminal court, the employer should stay the domestic enquiry
pending the find disposal of the criminal case. It would be particularly appropriate to
adopt such a course where the charge against the workman is of a grave character,
because in such a case, it would be unfair to compel the workman to disclose the defence
which he may take before the criminal court. But to say that domestic enquiries may be
stayed pending criminal trial is very different from saying that if an employer proceeds
with the domestic enquiry in spite of the fact that the criminal trial is pending, the
emquiry for that reason alone is vitiated and the conclusion reached in such an enquiry is

either bad in law or malafide. %°
4.2.15 ADJOURNMENT AND EX-PARTE PROCEEDINGS:

To grant or refuse adjournments is in the discretion of the Enquiry Officer in the
circumstances of a case. The mere fact that the enquiry officer refused to adjoun the case
would not vitiate the enquiry. The question whether by refusing adjournment, the
Enquiry Officer denied a reasonable opportunity to a party would depend upon the facts
and circumstances of each case. The discretion is to be Judicially exercised bearing in

mind that a party is not denied reasonable opportunity to present his case in the enquiry.
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If it appears that by refusing to adjourn the hearing at the instance of the charge — sheeted
workman, the enquiry officer failed to give the said workman a reasonable opportunity to
lead evidence, that might, in a proper case, be considered to introduce element of

infirmity in the enquiry.*’

Industrial adjudicz;tion, normally, discourages the practice of workman refusing to
participate in domestic enquiries or to withdraw from enquiries without any reasonable
ground or taking unreasonable and undesirable attitude. Where a workman refuses to
participate in an enquiry or withdraws from the enquiry in the course of the proceedings,
it is incumbent on the enquiry officer to complete the enquiry by taking all evidence
exparte to find out whether or not the charge has been proved. After conclusion of the
proceedings, he would submit his report to the disciplinary authority. The disciplinary
authority then should communicate a copy of the enquiry Report to the delinquent and
seek his explanation. If the workman submits any explanation, the same has to be taken
into consideration and then an appropriate order should be passed in accordance with

law.?®

In case a workman is prevented from participating in a domestic enquiry on account of
the conduct of the Management, there is no doubt that the enquiry if held explarte will be
vitiated for violation of the rules of natural Justice. But if the workman could not
participate in the domestic enquiry for reasons for which the management cannot be held
responsible, holding the exparte enquiry against him may not necessarily be in violation

of the rules of Natural Justice.
REPORT OF ENQUIRY OFFICER :

The enquiry report is a document of vital importance in the course of disciplinary
proceedings against a delinquent workman. If the enquiry officer finds that the charges
reveled against the workman are proved it may result not only in the deprivation of the
livelihood but also attaches stigma to the character of the workman. The enquiry report,
therefore, should reflect the application of mind by the enquiry officer to the pleadings
and the evidence adduced before him by the parties. An enquiry report in a quasi Judicial
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enquiry must show the reasons for the conclusions. It cannot be an ipse dixit of the

enquiry officer. *°

Reasoned order is a desirable condition of Judicial disposal. A speaking order will, at its

best, be a reasonable and, at its worst, be at least a plausible one. 30

The whole object of holding a domestic enquiry against a delinquent workman is to
enable the enquiry officer to decide upon the merits of the dispute before him, and such
enquiries must confirm to the basic requirements of natural justice and one of the
essential requirements of a proceeding of this character is that when the enquiry is over,

the officer must consider the evidence and record his conclusion and reasons therefore. *'

If Industrial adjudication attaches importance to domestic enquiries and the conclusions
reached at the end of such enquiries, that necessarily postulates that the enquiry would be

followed by a statement containing the conclusions of the emquiry officer. *

The Enquiry Officer, therefore, after taking the evidence adduced by the parties has to
record his findings and conclusions as to whether the misconduct is proved or not which
are of vital importance for the adjudication of the dispute arising out of the disciplinary
action. It is therefore, essential that the enquiry officer should make a brief report
indicating clearly his conclusions and reasons in support thereof. The fact that the
Enquiry officer himself is the ultimate punishing authority, cannot help to dispense with
the making of the report recording the findings holding the charge-sheeted workman
guilty of the charges leveled against him.

A cryptic report, for instance, without stating any reasons will be of little value. It is not
necessary that there should be direct evidence. Circumstantial evidence satisfying the
test of preponderance of probabilities will be sufficient. One of the tests which the
Industrial Tribunal is entitled to apply in dealing with industrial disputes of this character
is, whether the conclusions of the enquiry Officer was perverse or whether there was any
basis ever in approach adopted by him. In the absence of the findings or conclusions
recorded by the Enquiry officer, it would be impossible for the adjudicator to know as to

how he approached the question and what conclusions he reached before taking the
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disciplinary action against the delinquent workman and it would, therefore, be difficult
for the adjudicator to decide whether the approach adopted by the enquiry officer was

basically enoneous or whether his conclusions were perverse. *>

DISCREPANCIES OR PERVERSITY_: No doubt the report of the enquiry officer
will be vitiated where the enquiry officer acts malafide, i.e. ignores or excludes from
consideration a vital and material piece of evidence or takes into consideration any
irrelevant or extraneous materials, or where he transgresses the rules of natural justice by
being biased against the workman or denies to him a reasonable opportunity to defend
himself or where his report is perverse i.e. findings are not supported by any evidence or

an entirely opposed to the evidence on record. *

Perversity vitiates disciplinary proceedings. There is a two-fold test of perversity of a
finding. The first test is that the finding is not supported by any legal evidence at all and
the second is that on the basis of the material on the record, no reasonable person could
have arrived at the finding complained of. In each of these cases, the findings would be

treated as perverse. >*
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4.3.1

ACTION ON ENQUIRY REPORT

Until Article 311 (2) of the Constitution of India was amended by the 42" Amendment of
the Constitution, the disciplinary authority had to issue a show cause notice with respect
to the proposed penalty. Thereafter, the concerned Government servant was not being
informed of the findings of the enquiry authority in as much as he was not entitled to be
furnished with the copy of the Enquiry Report.

Constitutional Provisions:

Article 311 (1) - No person who is a member of a civil service of the Union or an all-
India service or a civil service of a State or holds a civil post under the Union or a State
shall be dismissed or removed by an authority subordinate to that by which he was
appointed.

(2) No such person as aforesaid shall be dismissed or removed or reduced in rank except
after an inquiry in which he has been informed of the charges against him and given a
reasonable opportunity of being heard in respect of these charges.

Provided that where it is proposed after such inquiry, to impose upon him any such
penalty, such penalty may be imposed on the basis of the evidence adduced during such
inquiry and it shall not be necessary to give such person any opportunity of making

representation on the penalty proposed.

Provided further that this clasue shall not apply :-

(a) where a person is dismissed or removed or reduced in rank on the ground of

conduct which has led to his conviction on a criminal charge; or

(b) where an authority empowered to dismiss or remove a person or to reduce him in
rank is satisfied that for some reason, to be recorded by that authority in writing, it

is not reasonably practicable to hold such inquiry.
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(© Where the President or the Governor, as the case may be, is satisfied that in the

interest of the security of the State it is not expedient to hold such inquiry.

(3) If, in respect of any such person as aforesaid, a question arises whether it is
reasonably practicable to hold such inquiry as is referred to in clause (2), the
decision thereon of the authority empowered to dismiss or remove such person or

to reduce him in rank shall be final.

By the amendments effected by forty-second Amendment Act, 1976, the provise to
clause (2) has been substituted, with the object of doing away with the second
opportunity of making a representation at the stage of imposing penalty, after conclusion

of the enquiry.”

This Constitutional provision is not applicable to the Industrial workers. But the principle

is applicable to disciplinary proceedings in Industries and other organizations also.

The Supreme Court in Union of India vs. Mohd.. Ramzan Khan case,*® altered the legal
position. The Supreme Court held that “the right to make representation to the
disciplinary authority against the findings recorded in the enquiry report is an integral
part of the opportunity of defence against the charges and is a breach of principles of
natural justice to deny the said right. It is only appropriate that the law laid down in
Mohd. Ramzan case should apply to employees in all establishments whether

Government or non Government, Public or Private”. >’

The Enquiry Report and the representation, if any, of the delinquent employee, are to be
considered by disciplinary authority. It is incumbant on the disciplinary authority to
Judiciously consider the findings of the enquiry officer. It is open to such authority to
agree or disagree with the findings of the enquiry officer with respect to the charges
leveled against the delinquent workman. If the disciplinary authority disagrees with the
findings of the Enquiry Officer exonerating the delinquent of the charges leveled
against him, the rules of natural justice will require that it should record its reasons for

its disagreement. *®
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4.3.2

4.3.3

When there is disagreement between the Enquiry Officer and the Disciplinary Authority
and the Enquiry Officer has exonerated the charged employee, the Disciplinary
Authority is not only bound to furnish a copy of the report, but also inform the employee
about the tentative conclusion about his guilt and also to give representations against such

conclusion.”’

PUNISHMENT - Imposing punishment is the last stage in the disciplinary proceedings
against a delinquent workman. This stage commences after the Disciplinary Authority
has received the report of the Enquiry Officer, a copy of the report served upon the
delinquent employee asking his representation and has received the representation, if any.
Upon considering the gravity of the misconduct and the extenuating circumstances, if
any, and also any other factor that may be relevant in the facts and circumstances of the
case, the disciplinary authority has to decide the quantum of punishment that may be
imposed on the delinquent.

Broadly, in the area of Industrial law, the punishments which an employer can impose, as
a measure of a disciplinary action for an act of misconduct, on a workman are: (i)
Warning (i) fine (iii) withhelding of increment (iv) Demotion (v) Suspension (vi)

Discharge and (vii) Dismissal from service.

The punishment must be commensurate with the gravity of the act of misconduct proved

against the delinquent workman. *°

LEGALE EFFECT OF ENQUIRY REPORT
In the disciplinary proceedings, the true legal position in regard to the findings recorded
by an Enquiry Officer and the legal effect of his report may be summed up as follows:-

(i) The Enquiry Officer holds the Enquiry against the delinquent as a delegate of the
employer.

(i1) The object of the Enquiry by an enquiry officer is to enable the employer to hold an
investigation into the charges framed againét a delinquent, 4so that the employer can,

in due course consider the evidence adduced and decide whether the said charges

are proved or not.
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(iii) “The findings on the merit” recorded by the Enquiry officer are intended merely to
supply appropriate material for the consideration of the employer. Neither the

findings nor the recommendations are binding on the Employer.

(iv) The Enquiry report alongwith the evidence recorded by the Enquiry officer
constitutes the material on which the Employer has ultimately to act. That is the
only purpose of the enquiry and the report which the enquiry officer makes as a

result thereof, *!
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4.4

OBSERVTION

The Domestic Enquiry as a fact finding forum plays a crucial role in the Industrial

Relations System. In the changed scenario towards market economy, the employer

may victimize the employee in the guise of disciplinary action.

The First National Commission on labour in its Report noted the dissatisfaction of the

workers as follows:-

“Their basic dissatisfaction is, however, about the employer combining in himself the

functions of a prosecutor and judge. The claim made by employer that this is not

always so is accepted by unions only to a limited extent and that too in the case of

progressive management. Some of the suggested changes are:

@)
(ii)
(iii)
(iv)
)

(vi)
(vii)
(viii)

(ix)

Standardisation of punishment for different types of misconduct.

Inclusion of a worker’s representative in the Domestic Enquiry Committee.
Having an arbitrator to give decision in a Domestic Enquiry,

An adequate show-cause opportunity to a workman.

Presence of a union official to represent the case of a workman in the enquiry
proceeding.

Supply of the record of proceedings to the aggrieved workman.

Payment of a subsistence allowance during the suspension period.

Right of appeal to administrative tribunals set up for the purpose. and

Fixing time limit for tribunal proceedings and giving unfettered powers to it to
examine the case de novo, modify or cancel a punishment order by the

employer. *

While analysing the present practice and procedure, it has been observed that the existing

laws are not without lapses. The employer may utilize it as a mere formality to punish the
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unwanted employee and the delay- dailying adjudicating machinery with all its lacunas -

may cause irreparable injustice to the employees. On the other hand, the institution of



Domestic Enquiry has the potency to emerge out as an unparallel effective machinery in

developing and maintaining industrial harmony.

If this institution is able to create confidence and faith in both the partners i.e. employer
and employee, Domestic Enquiry can play the role of Alternative Disputes Redressal
system to settle the grievances arises in industrial relations. There is scope to equip the
institution to deliver a new era in the Industrial Jurisprudence. The institution has the
potential to cross its traditional role i.e. to enquire the alleged misconduct against the

employee.

Now, we may proceed to evaluate the Domestic Enquiry System as practiced in the
industries of the Asansol — Durgapur Region and to appreciate the outcome of an
extensive Opinion Poll conducted on a varied cross - sections of the society on the issues

involved in this research.
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